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Date: January 14, 2003 Planning Commission Meeting Item No.

MILPITAS PLANNING COMMISSION AGENDA REPORT

Category: Public Hearings Report Prepared by: Troy Fujimoto

Public Hearing: Yes: _ v No:

Notices Mailed On:  1/2/04 Published On:  1/1/04 Posted On:  1/2/04

TITLE: USE PERMIT NO. UP2003-50

Proposal: A request to operate a 72-seat take-out restaurant.

Location: 70 North Milpitas Boulevard

APN: 28-12-021

RECOMMENDATION: Approval with Conditions

Applicant: Panda Restaurant Group, 1683 Walnut Grove Avenue, Rosemead, CA
91770

Property Owner: Shapell Industries of Northern California, 100 North Milpitas Boulevard,
Milpitas, CA 95035

Previous Action(s): “S” Zone Approval

General Plan Designation: Town Center

Present Zoning: Town Center with an “S” Zone Overlay (TC-S)
Existing Land Use: Vacant lot

Agenda Sent To: Applicant & Owner (same as above)
Attachments: Plans

Letter of explanation dated, October 23, 2003

PJ#2359

BACKGROUND

Last year, the Planning Commission approved a 4,000 square feet retail pad building at this location.
Site Description

The project site is located on vacant/landscaped land south of the existing Starbuck’s/Noah’s retail
building and to the west of the Shapell office building, Currently the site is being improved to
accommodate the new retail building. The building will eventually have frontage off of North Milpitas
Boulevard, The sile has a zoning designation of Town Center with an “S” Zone overlay (TC-S).
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Neighboring land uses to the site include retail and office uses to the east, retail and residential uses to
the north, the civic center and library to the south and retail uses to the west.

THE APPLICATION

The applicant is requesting approval of a Use Permit, pursuant to Section 22,04-9 (restaurants) and
Section 57 (Use Permits) of the zoning ordinance for a 72 seat take-out restaurant. The applicant is
proposing to locate in a portion of the recently approved retail pad building at the front of the Shapell
office building.

PROJECT DESCRIPTION

Floor Plan: The layout for the proposed restaurant will include kitchen and storage facilities at the
northwest end of the space with a take out counter in a backwards “L” shape in the middle of the space
and seating towards the southeast. In addition, the applicant is proposing 24 outdoor seats to the south
of the building in a patio area.

Parking: Parking demand for the proposed project is illustrated in the table below.

Square Feet/Seats *arking Requirement

Restaurant Seats (take-out): 1 72 seats 29 spaces
space per 2.5 seats

Restaurant take out area, 1 143 s.1. 3 spaces
space per 50 sf.

Total parking required 32

Parking allocated for space 10
Deficit 22

On-site excess parking 32

Excess parking after proposed use 10

When the building was constructed, the parking lot was modified and provided an excess amount of
parking spaces at the site. The tenant space, which is approximately 2,000 square feet, was parked at
retail. Thus, based on 2,000 square feet the space already has 10 parking spaces allocated and the site
currently has 32 excess parking spaces. The use would require an additional 22 spaces. With excess
parking, there is enough to accommodate the proposed use, and the site would now have an excess of
10 parking spaces.

Trash/Recycling Enclosure: When the retail building was approved, it included a trash enclosure that
would be adequate to serve a restaurant at this location. The enclosure is located to the south of the
building.

ISSUES
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USE PERMIT FINDINGS

Any approval of a Use Permit or Use Permit Amendment requires that the Planning Commission make
the following findings:

1. The proposed use is consistent with the Milpitas Zoning Ordinance.
2. The proposed use is consistent with the Milpitas General Plan,

3. The proposed use, at the proposed location will not be detrimental or injurious to property or
improvements in the vicinity nor to the public health, safety, and general welfare,

The following sections explain how these findings can be made for the proposed project, as
conditioned.

Conformance with the General Plan
The project conforms to the General Plan in that the use directly relates to:

Implementing Policy 2.a-1-3, which encourages economic pursuits, which will strengthen and promote
development through stability and balance,

Implementing Policy 2.a-I-4, which encourages to publicize Milpitas as a place to carry on
commercial activities with an emphasis toward the advantages of the City’s location to both
commercial use,

Implementing Policy 2.a-I-6, which endeavors to maintain a balanced economic base that can resist
downturns in any one economic sector, and

The proposed restaurant will add to the mix of retail businesses in the Town Center area and will help
to increase the attraction and vitality of the area. In addition, the tenant has locations not only in
California, but in other western states, as such, having one in Milpitas will publicize the City.

Conformance with the Zoning Ordinance

The proposed project is located in the Town Center Zoning District (TC). Part of this district’s purpose
is to “to be considered the chief administrative, business, entertainment, and cultural center. It is also
the meeting place for the City, a markelplace, a place for restaurants...and a focal place.” The project,
with recommended conditions of approval, complies with the City’s zoning ordinance for the Town
Center district, because it is a retail tenant in a multi-tenant building.

Outdoor Seating

Any time outdoor seating is proposed in the City, it must adhere to Resolution No. 449, which includes
guidelines for outdoor seating to ensure that the seating is being maintained in an orderly manner and
not blocking any pedestrian access. Some of the guidelines that this business will be required to adhere
to include keeping the seats and tables within the patio area, they shall not interfere with pedestrian
movement, they shall be located away from servicc/loading arcas, they shall be uniform in design and
durable and maintenance free, a trash receptacle shall be in the vicinity, each table and seat shall be
labeled with the restaurant name, and the restaurant shall be subject to a one time six month review.

Neighborhood/Community Impact
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The proposed restaurant is expected to have a positive community impact by providing a
complementary business to the existing uses in the Town Center area. The space has a trash enclosure
that will accommadate garbage generated from the restaurant and there is adequate parking on the site.
In addition, the project is conditioned to ensure that the proposed outdoor seating area will be
maintained and appear in an orderly fashion. Staff concludes that the restaurant as conditioned, will
not negatively impact the surrounding neighborhood.

RECOMMENDATION

Close the Public Hearing. Approve the Use Permit No, UP2003-50, based on the Findings and Special
Conditions of Approval listed below.

FINDINGS

1. The proposed project is categorically exempt from further environmental review pursuant to Class
1, Section 15301 (Existing Facilities) of the state CEQA Guidelines.

2. The proposed restaurant is consistent with the City of Milpitas Zoning Ordinance and General Plan
in terms of land use and development standards for the Town Center zoning district because the use
is a conditional use in the TC zoning district.

3. As conditioned the proposed restaurant use will not be detrimental or injurious to the public health,
safety, and general welfare to adjacent future tenants or the surrounding community because the
proposed restaurant will include a new garbage enclosure,

4. The proposed restaurant, as conditioned, will not impact parking at the site because the site has
adequate excess parking spaces to accommodate the 22 additional parking spaces that the restaurant
is required. '

SPECIAL CONDITIONS FROM PLANNING DIVISION

1. This Use Permit No. UP2003-50 approval is for an approximate 2,000 square foot, 72 seat
restaurant, with 143 square feet of take out area, as shown on approved plans dated January 14,
2004, except as may be otherwise modified by these conditions of approval. Modifications to the
proposed use may require review and approval by the Planning Commission of an amendment to
this Use Permit. (P)

2. The maximum approved number of indoor seating is 48 seats and maximum number of outdoor
seats is 24. Prior to issuance of a certificate of occupancy for this use, a sign measuring at least 8
1/2 inches by 11 inches shall be placed in a conspicuous location near the restaurant front entrance
stating "Maximum indoor seating: 48, and maximum outdoor seating: 24, as per Use Permit No.
UP2003-50 granted by the Planning Commission on January 14, 2004." The minimum letter height
of "Maximum seating: 48 and maximum outdoor seating : 24" shall be at least 3/4 inch. (P)

3. All roof-top equipment shall be shielded from view in a manner to the approval of the Planning
Commission or its designee as specified in Section XI-10-42.10-2 of the Milpitas Municipal Code.
Prior to the issuance of any permit for any roof-top equipment which projects above the height of
any existing parapet wall or screen, detailed architectural plans for the screening of this equipment
and/or line-of-sight view analysis demonstrating that the equipment will not be visible from
surrounding view points shall be reviewed and approved as specified in Section XI-10-42.10-2 of
the Milpitas Municipal Code, in order to assure the screening of said equipment is in keeping with
and in the interest of good architectural design principles. (P)
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4. For new or relocated transformers or utility boxes on existing developed sites, refer to Section XI-
10-42.10-2 of the Milpitas Municipal Code. (P)

5. This use shall be conducted in compliance with all appropriate local, state and federal laws and
regulations. (P)

6. No approval of building signs is part of this permit. This will require additional City review. P)

7. The business owner shall hold training sessions to instruct their cmployees on the proper
procedures in the handling and disposai of food items; the general mainienance and use of the
compactor and any other procedures that would assist the business in complying with all state and
local health and sanitation standards (refer to the County of Santa Clara Department of
Environmental Health at (408) 729-5155 for their guidelines). (P)

8. The business owner shall post signs (in English, and in one or more of the following other
languages: Vietnamese, Chincse, Filipino Spanish) inside the premises for all employees, which
identify procedures for the food delivery and disposing of garbage prior to the issuance of a
certificate of occupancy. (P)

9. The preparation and storage of food is not permitted outside of the establishment. (P)

10. Washing of containers, equipment, and floor mats shall be conducted in the kitchen area so that
wash water may drain into the sanitary sewer in perpetuity. (P)

11. Prior to issuance of a certificate of occupancy, the business owner shall submit a report detailing a
program assigning restaurant staff perpetual responsibility for complying with the following
guidelines (P)

a. Keep garbage dumpslers clean inside and out; replace dirty or leaking dumpsters with new,
clean ones.

b, Double or triple bag waste to prevent leaking.

¢. Place, do not drop or throw, waste-filled bags, to prevent leaking.

d. Keep the ground under and around the garbage dumpsters swept.

e. Sprinkle the ground lightly after sweeping with a mixture of water and a little bleach.

It is expected that Best Management Practices for solid waste handling will advance over time, thus
it is the expectation that the applicant will modify their practices in accordance with future
standards.

12. The location of the outdoor seating and tables shall be within the patio area. (P)

13. The outdoor seating shall not encroach in front of any other business except that which the use
permit applies. (P)

14. Outdoor seats or other obstacles shall not interfere with any pedestrian movement within a
shopping center and shall have aisle-ways a minimum of four (4) contiguous feet in width. It shall
be the responsibility of the business to ensure that the minimum four (4) foot aisle-ways are
maintained at all times. (P)

15. Outdoor seats shall be separated from any pedestrian and automobile traffic paths and shall
minimize conflict areas for safety. (P)
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16. Outdoor seats placement shall provide for walkways to connect adjacent parking lots to building
entrances. (P)

17. Outdoor seats shall not interfere with any designated bicycle parking area of facility. (P)
18. Qutdoor seating shall be located away from any service/loading areas. (P)

19. All tables, seats and umbrellas shall be uniform in design, sturdy and be of a durable quality, and
relatively maintenance free. (P)

20. All tables shall be cleaned after the diners have vacated the premises. (P)

21. Umbrellas used in conjunction with tables shall have a clearance height so as not to hinder
pedestrians. The use of umbrellas under eaves, canopies or overhangs is discouraged. (P)

22. Storage of outdoor seats and tables is not acceptable unless within the patio area. (P)
23. A trash receptacle shall be located in the general vicinity of the outdoor seats. (P)
24. Each table and seat shall show the name of the restaurant to which it betongs. (P)

25. Within six (6) months of the issuance of a Certificate of Occupancy for the restaurant, the Planning
Commission shall review the outdoor seating to ensure that the outdoor arrangements are meeting
the applicable outdoor seating conditions of approval. (P)

26. If at the time of application for building permit there is a project job account batance due to the
City for recovery of review fees, review of permits will not be initiated until the balance is paid in
full. (P)

27, If at the time of application for a certificate of occupancy there is a project job account balance due
to the City for recovery of review fees, a certificate of occupancy shall not be issued until the
balance is paid in full. (P)

SPECIAL CONDITIONS FROM ENGINEERING DIVISION

1. The issuance of building permits to implement this land use development will be suspended if
necessary to stay within (1) available water supplies, or (2) the safe or allocated capacity at the San
Jose/Santa Clara Water Pollution Control Plant, and will remain suspended until water and sewage
capacity are available. No vested right to the issvance of a Building Permit is acquired by the
approval of this land development. The foregoing provisions are a material (demand/supply)
condition to this approval.

2. Applicant shall be responsible for the trash collection and recycling services account. Prior to
occupancy permit issuance, the applicant shall submit evidence to the City that the following
minimum refuse and recycling services have been subscribed with BFI for commercial services:

a. An adequate level of service for trash collection.
b. An adequale level of recycling collection.
¢. Applicant shall maintain a Tallow account inside the enclosure and keep the tallow bins clean.

After the applicant has started its business, BFI commercial representative shall determine the
adequacy of the solid waste level of services. If services found to be inadequate, applicant shall
increase the service to the level determined by the evaluation. For general information, contact BFI
at (408) 432-1234, x-264.
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3. The developer shall submit a Sewer Needs Questionnaire and/or Industrial Waste Questionnaire
with the building permit application and pay the related fees prior to Building Permit issuance by
the Building Division. Contact the Land Development Section at (408) 586-3329 to obtain the
form(s). (E)

(P) = Planning Division
(E) = Engineering Division



Date: Oclober 23, 2003
Address: 60 N. Milpitas Blvd.

CONDITIONAL USE PERMIT
LETTER of EXPLANATION
For
PANDA EXPRESS

The applicant is proposing a Panda Express restaurant at the approved Shapell Office Building 11
in the Southeast corner of Town Center Drive and North Milpitas Boulevard. The proposed use
is consistent with The Milpitas Zoning Ordinance.

The restaurant is approximately 2,030 square feet and consists 48 indoor seats and 24 outdoor
patio seats. It is proposed (o operate 7 days a week from 11 a.m. to 10 p.m. Chinese fast food
will be served in this restaurant and cusiomers will have the option to dine-in, or take-out.

The operation of the restaurant is by three employees per shilt with two shifis per day.
Customers will be served with single use utensil, Food will be prepared in the kitchen and
served at the service counter in pan food warmers. Beverage is self-served at the drink counter
through the beverage dispenser, There will be no alcoholic beverage sold at the establishment.
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